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DISCLAIMER

The Brewing Storm of EB-5 Defaults

This presentation has been jointly prepared by Loeb & Loeb LLP, 

Fragomen, Del Rey, Bernsen & Loewy, LLP and Brandlin & 

Associates for informational purposes only. This presentation not 

constitute advertising, a solicitation, legal advice or financial advice. 

The information contained is provided only as general information that 

may or may not reflect the most current legal developments; 

accordingly, information on is not promised or guaranteed to be 

correct or complete. The presenters and the above institutions 

expressly disclaim all liability in respect to actions taken or not taken 

based on any or all the contents of this presentation. Participating in 

this presentation does not create an attorney-client or other business 

relationship. 
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• Overview of EB-5 Immigrant Investor Program

• Current landscape for EB-5 loan defaults

• Projected trends in EB-5 loan defaults

• Red flags that an EB-5 loan may not perform

• Business/workout challenges unique to EB-5 loans

• Immigration concerns with potential EB-5 workout 
solutions

• Potential regulatory and legislative changes to EB-5 
program

Today’s Agenda

The Brewing Storm of EB-5 Defaults
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Program Background:

• EB-5 stands for Employment Based 5th category.

• Created in 1990 to stimulate the U.S. economy through job creation and 
capital investment by foreign investors. 

• An original goal was to stimulate rural and economically disadvantaged areas 
by offering a lower minimum investment for those areas. 

• For projects in rural or high-unemployment areas, the minimum investment is 
currently $500,000. In other areas, $1 million is currently required.  Current 
regulatory proposals would increase these numbers to $1.35 million and $1.8 
million, respectively.

• Qualifying foreign investors are eligible to apply for permanent US residence 
(i.e., a Green Card) if they:  (i) make the necessary investment in a new US 
commercial enterprise; and (ii) demonstrate that 10 or more new jobs are 
created for US workers either directly or indirectly (RC program only) by the 
new commercial enterprise.

EB-5 Immigrant Investor Program
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Program Background:

• The EB-5 Regional Center Program which allows for indirect job creation will 
expire on April 28, 2017. 

• There have been several proposed legislation along with proposed USCIS 
regulatory changes to the EB-5 Program. Most proposals seek to increase 
the minimum investment amount and change how a TEA (Targeted 
Employment Area) is designated.  The comments period for the proposed 
USCIS regulations will run through April 11, 2017. 

EB-5 Immigrant Investor Program
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EB-5 Foreign Direct Investment since Fiscal Year 2007
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• In recent years, developers have embraced the EB-5 Program, tapping 
foreign investors, especially Chinese investors, to help finance their projects 
at a cost substantially below the market cost of “equity” capital.

• The foreign investors have shown a preference for flashy real-estate 
projects, often built on “spec” versus rural manufacturing plants, nursing 
homes or hotels.

• Despite the fact that one of the original goals was to stimulate rural and 
economically disadvantaged areas, defined as TEA, a high volume of 
projects that have raised EB-5 financing are now located in central urban 
neighborhoods (more than 20 are currently in New York City).

• Individual states currently designate TEAs and developers have been 
successful at leveraging the wide discretion the states have in drawing 
census track boundaries to bring lower investment amounts to central and 
urban districts.

How Real Estate Developers Leverage the EB-5 Program
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Fraud Relating to EB-5 Investments

The Brewing Storm of EB-5 Defaults

As the EB-5 Program has increased in popularity, so has SEC investigation of fraudulent 
schemes and misappropriation of investor funds – Between January, 2013 and January, 
2015, the SEC received over 100 tips, complaints and referrals relating to possible 
securities fraud violations in the EB-5 Program.

Below are some recent EB-5 fraud cases filed by the SEC in which the underlying 
business involved either commercial or residential real estate projects:

February, 2013 – Chicago Convention Center ≈ $156 Million raised

October, 2013 – Marco and Bebe Ramirez ≈ $5 Million raised

August, 2015 – Path America ≈ $136 Million raised

November, 2015 – Zhong ≈ $8.5 Million raised

November, 2015 – Suncor ≈ $20 Million raised

April, 2016 – Jay Peak ≈ $400 Million raised

“Rampant fraud and abuse within 

the EB-5 Regional Center 

program prevents the program 

from serving its original purpose, 

which was to create jobs and 

direct capital to underserved 

areas starved for investment. As I 

have said before, the program 

needs to be reformed or it needs 

to end.”

Senator Patrick Leahy (D-VT)Slide 8 of 32



Known Defaults of EB-5 Foreign Direct Investments since 2013
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Over the four year period from 2013 

– 2016, identified EB-5 defaults 

amount to approximately 13% of 

EB-5 $ invested. 
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Default rates on 

projects financed 

with 100% EB-5 $ are 

2.5X than the current 

CMBS default rate 

which is at a 7-year 

high.

Slide 10 of 32



• Poor Underwriting – Some EB-5 investors have less concern for 
underwriting because their primary concern is to obtain a visa, not an 
economic benefit from the investment.

• Fraud – EB-5 loans are ripe for fraud.  Target investors are foreigners 
and may not be sophisticated business people.  Non-economic 
motivations play a factor here too. 

• General market forces

• Many luxury residential developments are funded by EB-5 debt.  
There is currently an overabundance of supply, leading to potential 
defaults.  

• Construction boom is unsustainable. 

Causes of Exaggerated Default Rate
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• Failure of the EB-5 project developer to deliver regular reports to the EB-5 investment 
fund manager of the status of the financing, construction and/or operation of the 
project

• Failure of the EB-5 project developer to obtain all necessary financing to commence or 
complete the project

• Failure to make payments on an EB-5 loan or equity investment, or on any other 
financing obtained by the EB-5 project

• Failure to deliver required financial and other reports to EB-5 lender and/or EB-5 
investors

• Receipt of notice of default from the senior lender to the EB-5 project.

• Receipt of information that the EB-5 project is not paying its contractors.

• Commencement of litigation against the EB-5 project or developer.

• Delay in commencement of EB-5 project

• Halt in construction of EB-5 project

• Failure of the EB-5 project to meet the dates specified in the project construction 
schedule

Red Flags for Troubled EB-5 Loans

The Brewing Storm of EB-5 Defaults
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• Non-economic motivations:  While EB-5 investors no doubt would like 
to recover their investment plus a return, the primary motivation of 
most EB-5 investors is to obtain immigration status.

- Important to structure workout in a manner that preserves 
immigration status of EB-5 investors.  

- Other stakeholders are more concerned with maximizing their 
recoveries, which can result in potentially divergent 
reorganization strategies and challenging negotiation dynamics.

- Challenge is to keep EB-5 investors “in the deal” despite 
potentially being out of the money.  

Challenges Unique to EB-5 Loan Defaults and Workouts
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• Challenging to raise new money to complete the project. In the absence of 
new capital, many troubled EB-5 projects will fail, thus dooming both the 
success of the reorganization and the immigration status of the EB-5 
investors.

- Difficult to raise new capital from EB-5 investors. 

• Individual EB-5 investors may not have the wherewithal to provide 
additional capital.  

• Coordination, communication and free-rider issues.  

- Third party financing is also more difficult.  

• Any provider of new capital will want to “prime” EB-5 investment.  
Infusion of this priming capital may conflict with EB-5 investors’ 
need to preserve immigration benefits.

• Provider of new capital may wish to change character of project, 
which also jeopardizes immigration status of EB-5 investors.

Challenges Unique to EB-5 Loan Defaults and Workouts
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• Communication and  organization issues:

- EB-5 lender formation documents do not always contemplate 
flexibility in distressed situations (as would more traditional 
financing documents).

- Investors are spread throughout foreign countries, often China, 
and may not speak English.

- Unlike with syndicated bank debt or a more traditional note 
issuance, there is no agent or trustee that can speak for the 
underlying EB-5 investors in a centralized way.

- Difficult to obtain consents and approvals to any contemplated 
reorganization transactions.

Challenges Unique to EB-5 Loan Defaults and Workouts

The Brewing Storm of EB-5 Defaults
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• Where there is also traditional bank financing in the capital structure, 
intercreditor agreements can be extremely restrictive.  EB-5 lender can be 
largely sidelined in the event of a default.

• Priority on jobs and liens may be bifurcated, which adds complexity since a 
junior creditor could be senior on job creation.

• Receivers often appointed, which can complicate matters.  

- Not clear where receiver’s duties lie – maximize value or retain 
immigration status? 

- Often lack of organization on part of EB-5 investors in interactions with 
receivers.  

• Uncertainty with new administration and lack of precedents with regard to 
how the USCIS will view the restructured project (i.e., how it differs from 
project that was originally approved).

Challenges Unique to EB-5 Loan Defaults and Workouts

The Brewing Storm of EB-5 Defaults
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EB-5 project failures have major consequences for individual investors no 
matter where in EB-5 process they occur. 

Project selection is very important. We advise our clients to seek financial 
experts and professionals to analyze the project’s offering documents prior to 
subscription.

The 3 main steps in the EB-5 process are: 

1. File I-526 (includes prospective investment project, job creation document, 
and source of funds report);

2. File 2-year conditional green card application; and

3. File I-829 to remove conditions to obtain full validity 10-year green card. 

Immigration Concerns – Defaults/Material Changes

The Brewing Storm of EB-5 Defaults
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• What if the project defaults/fails when the I-526 has been filed? Or when the 
conditional green card application has been filed?

• A project default/failure is typically considered to be a material change to the 
project’s business plan and private placement memorandum. 

• If there has been a material change, Immigration Services will require the 
investor to refile an I-526 petition. 

• Concerns from refiling the I-526 petition include: 

- Loss of capital investment;

- Loss of administrative fees;

- Loss of priority date if need to refile I-526;

- Additional fees for refiling.

Immigration Concerns – Defaults/Material Changes

The Brewing Storm of EB-5 Defaults
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• What if the project defaults before the I-829 is filed? 

• Immigration Services has stated that it will be more flexible if there 
are changes to the business plan and PPM at the I-829 stage. 
However, there is no specific guidance and petitions are reviewed on 
a case-by-case basis.

• Job creation and material change are still important issues at the I-
829 stage. 

• A project default is likely to be a material change that will not 
withstand USCIS scrutiny at the I-829 stage. 

Immigration Concerns – Defaults/Material Changes

The Brewing Storm of EB-5 Defaults
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In order to remove the conditions necessary for a successful I-829 
petition, the following 4 criteria must be met: 

1. Required funds placed “at risk” throughout investor’s residence in 
the U.S.;

2. Required capital was made available to the business for creating the 
jobs;

3. “At risk” investment was “sustained throughout” the investor’s 
residence in the U.S.;

4. Investor created (or maintained) or can be expected to create 10 
jobs for U.S. workers within a reasonable period of time.

A change that affects any criteria above will be an issue.

Immigration Concerns Removal of Conditions

The Brewing Storm of EB-5 Defaults
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If a project defaults/fails while the investor has a conditional green card, and is 
unable to show the creation of 10 jobs for U.S. workers, the investor will likely 
have to refile an I-526 petition (i.e., start over and go to the back of the line).

Concerns include: 

• Loss of capital investment;

• Loss of administrative fee;

• Loss of priority date;

• Needs to quickly refile an I-526 petition prior to expiry of the conditional 
green card;

• May accrue unlawful presence if I-526 not timely filed;

• May need to depart the U.S.;

• Could be a major timing issue for Chinese nationals with visa backlogs; and

• Additional fees for refiling the I-526 petition.

Immigration Concerns Removal of Conditions

The Brewing Storm of EB-5 Defaults
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Capital Contribution

• USCIS proposes to increase minimum investment amount from $500,000 to $1.35 Million in 
TEA area and from $1 Million to $1.8 Million in Non-TEA area. 

TEA Designation

• USCIS proposes to eliminate state designation of high unemployment areas. Rule out 
configurations that rely on large numbers of census tracts indirectly linked to the actual 
project by several degrees of separation. TEA proposals:

• Add cities and towns with a pop. of 20,000 or more to the types of areas that can be 
designated as high unemployment areas.

• Census tract or contiguous census tracts where NCE is located where weighted average 
of unemployment for the tracts is at least 150% of national average.

• Include any or all adjacent tracts where NCE is located if weighted average of 
unemployment is at least 150% of national average.

Retention of Priority Dates

• EB-5 petitioners would be able to retain their priority dates  due to circumstances out of 
their control or for other reasons. This includes RC termination or a material change in a 
business plan.  

Proposed USCIS Changes to the EB-5 Program

The Brewing Storm of EB-5 Defaults
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Projects and TEA 

• Special categories broken down into infrastructure, manufacturing, and TEAs. 

• DHS TEA designation is made at the time of the investment or at the time the application is filed and 
valid for 2-year period.

• TEA area is  (1) priority urban investment, (2) rural area or (3) closed military base.

• Priority urban investment area  – area consisting of census tract or group of contiguous tracts each 
within an MSA and show at least 2 of the 3 criteria:

• At least 150% of national average unemployment rate

• Poverty rate at least 30%

• Median family income is 60% or less of the statewide median family income or MSA median family 
income, whichever is greater

• Rural area – area outside of any city/town with 20,000+ population AND is  (1) outside an MSA or (2) in 
an outlying county of MSA or (3) within a census tract larger than 100 miles with a population density of 
less than 100 people per square mile.

• Closed Military Base – an area within the boundaries of any military installation closed in the past 25 
years

• Visa Set-Asides:  7.5% reserved for investors who invest in rural and priority urban areas in 2018. 15% 
reserved for investors who invest in rural and priority urban areas in 2019 and after.

Proposed “Staff Draft” Legislative Changes to the EB-5 Program

The Brewing Storm of EB-5 Defaults
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Capital Contributions 

• Gradual yearly increases to the capital investment amount:

• 2017: $650,000 for TEA + gov./manu. projects and $700,000 for all others

• 2018: $750,000 for TEA + gov./manu. Projects and $850,000 for all others

• 2019: $800,000 for TEA + gov./manu. Projects and $1 Million for all others

RC Troubles and Issues

• If DHS terminates or bars an RC, NCE, or JCE, investors in affected projects 
remain authorized to remain in the U.S. unless investor was knowing 
participant. Affected investors have 180 days to invest in a new EB-5 project; 
otherwise they will lose their status. Investors who make a second investment 
can file I-829 two years later. 

• If there is enforcement action, investor can retain original priority date.

Allows for concurrent I-526 and AOS applications if eligible. This is beneficial for 
Chinese nationals with a long visa backlog. 

Proposed “Staff Draft” Legislative Changes to the EB-5 Program
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Critical Resources to help you stay current
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Thank you for attending today’s webinar

The Brewing Storm of EB-5 Defaults

Questions regarding Lexis Advance 

or Access To The Content 

Highlighted Today?

Please Contact Your LexisNexis 

Representative or Customer Support at 

1-800-543-6862
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